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PLANNING APPEALS AMENDMENT BILL 2001
Second Reading

Resumed from 28 June.

MRS EDWARDES (Kingsley) [3.07 pm]: This Bill proposes the abolition of ministerial appeals, and the
restructure of the Town Planning Appeal Tribunal. It therefore also deals with the tribunal’s constitution. The
Bill will create two tiers of appeals: a level 1 appeal will be a simple matter, and a level 2 appeal will obviously
deal with more complex issues. Ministerial involvement will remain in at least three ways. The minister will
have a call-in power for areas of state and regional significance and the power to direct that a submission be
referred to the tribunal. Further, everyone will have the right to access a minister at any time and place for any
reason. The Bill also provides for third party submissions. These will not be a third party right of appeal as
such; however, a third party with sufficient interest in a matter will be able to provide a submission to the
tribunal and be heard. The Bill also deals with a matter outside the planning appeals process; that is, section 10
of the Town Planning and Development Act, which deals with enforcement provisions.

These changes are made under the banner of transparency and accountability. I will discuss issues such as why
the Bill has been put forward, some of the concerns that have been raised about its structure and criteria, and
what parts of the existing system are failing to meet those concerns. I may also raise some other areas of
concern.

Firstly, I refer to the issue of consultation. In her public statements, the minister has been very strong on full
community consultation and has said that communities should be more intensively involved in consultation,.
However, it would appear that this opportunity has not been afforded to people in the planning area.
Stakeholders have told me, as they have told the minister, that extensive consultation among the stakeholders
was anything but full and timely. They regarded the timeframe as limited and inadequate. The Western
Australian Municipal Association has a process for local government member councils, which is a lengthy
process because of the structure and the nature of that association, and as such the timeframe for consultation
could not be met.

Ms MacTiernan: Do you know that we started this over a year ago?

Mrs EDWARDES: I am the member for Kingsley. The minister will have a chance to respond. Major groups,
such as the Australian Association of Planning Consultants and the Royal Australian Planning Institute, were
invited to respond only days before the finalisation of the legislation. Once the Bill was out in the public arena
ongoing forums and consultations took place. The stakeholders went to a great deal of time and effort to respond
to the minister with some of their concerns that they wished to have addressed by way of amendments. To date
the only response has been: “Maybe we ought to look at that as an amendment; we will address that in the rules
or the regulations”. It is absolutely abhorrent that the minister is asking this Parliament to pass legislation which
she is about to change by circulating draft rules, and it is a breach of parliamentary process. If the minister wants
to change matters in the future which are substantively in the Bill, that is a different issue. The minister might
have an argument on her hands about whether that should be properly dealt with as delegated legislation, but to
come into the House and to ask the Parliament to pass legislation which this Government is already looking at
changing is quite inappropriate and is a total breach of parliamentary process.

As far as the consultation process is concerned, many will say that no personal contact was made with anyone
who was invited to comment in a reasonable or extended timeframe, nor were they invited to be part of the
process. I would like the minister to tell me about that consultative process - who was invited to be part of the
process in preparing the Bill and who was invited to comment in a reasonable or extended timeframe.

Ms MacTiernan: What they all say is: “This is so good”.

Mrs EDWARDES: I will tell the minister what they say. I have requested a copy of the draft rules. I know that
they have been completed. 1 thought that before the Parliament was asked to debate this legislation, those draft
rules would have been made available, not only to me and this Parliament but also to the stakeholders, who have
a great interest in the implementation of this new process. They want a far greater level of consultation about
those rules. 1 know these will be only draft rules at the moment, because the president once appointed will
obviously put his or her stamp on them, but a number of people have a lot of concerns and questions about how
this new process will work. A lot of the answers are contained within the rules. A number of people felt that it
would have been far more appropriate for those draft rules to have been made available. The mere fact that this
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Government is already contemplating changing the rules and the substantive provisions of the legislation is quite
inappropriate and a breach of the parliamentary process.

Why is this change being put forward? 1 was provided with briefing papers by the Ministry for Planning. I
thank the officers for the briefing they gave to not only me but also the Liberal Party. The first reason that is
given in the briefing papers is to relieve the minister of workload. The minister has said at various functions that
it is unreasonable that one person should deal with so many appeals when many of them are very minor. I will
come back to that. One of the benefits of the current system is the fact that minor matters, and therefore simple
matters, have been dealt with in a very effective and in the least costly way.

The second reason this change is being put forward is the perception of political interference. I do not accept
allegations of prejudice or bias in this area. There may be a perception of personal political bias if the
information about reasons, decisions and the like is not being conveyed. However, I go back to not only the two
ministers in our Government but also the two ministers in the previous Labor Government, who were Bob
Pearce and Pam Beggs. When they took over their positions, noises were made about doing away with
ministerial appeals. They did not do away with the appeals, because it was felt that that would discourage people
from appealing. The system worked. I do not accept that there was any level of prejudice or bias in the
decision-making of those two ministers and the two ministers in our Government.

The third reason given is the desire to retain the best features of the tribunal and of the ministerial appeals
system. I will speak about that aspect shortly.

The fourth reason is the policy commitment. [ will speak about a couple of areas in which the policy
commitment has not been relayed in the drafting of the legislation.

The benefits of the ministerial appeals system have been well recognised. The reasons people have given are
that the system is quicker, less intimidating, informal and inexpensive. What is the make-up of the people who
make most ministerial appeals? The number of appeals in any one year varies between 700 and 900. If one
takes an average of 800, are 50 per cent of that number mums and dads? Does that represent those types of
appeals that deal with setbacks, carports, size of windows, colours of roofs or picket fences? If those are the
sorts of appeals coming before the minister, to put them before the tribunal, even in tier 1, will inhibit those
people in a perceived and maybe very real way. People will see the tribunal as being much more formal. It will
cost them more, particularly those in regional areas. People will not believe that it is as simple as putting in a
quick letter to the minister and a $250 cheque.

The concerns about the ministerial appeals were that the system needed independence and some transparency.
The reasons for a decision was a major issue. Although I recognise that the Freedom of Information
Commissioner last year commended the ministerial appeals system for the way it dealt with freedom of
information appeals, most people felt that they should not have had to go through that process and that
information should have been readily available. An obvious reason for that are the limitations and restrictions
under FOI legislation dealing with third parties and the need for their approval and the like. Putting that aside,
those were the issues. There were some real benefits in the ministerial appeals system and also some real
concerns.

We need to ensure that, with any change in the system, applicants - half of whom are mums and dads - who
currently enjoy the informality of the ministerial appeals process can still be accommodated under the new
system. The process must be flexible enough to be able to accommodate their issues and all interests. Much has
been made of the fact that the new process should be accessible and timely - that was the very essence of the
ministerial appeals process. In its direction statement, the Government recognises that people were voting with
their feet. For all the complaints levelled against it, and apart from the one-off example here and there, people
found that the ministerial appeals system was appropriate and met their needs.

In its direction statement, the Government also recognises that the tribunal has to accept some blame and
responsibility that, in any given year, 30 or 40 cases out of 800 went to the tribunal. The cases were far more
costly and there were delays in obtaining decisions. The delays were not something that the minister should
accept and they were unacceptable to the community.

There is nothing in the Bill that makes the appeals process more accessible and user-friendly. The mums and
dads will be the ones who miss out in this process. There is a strong case that the current appellants who use the
ministerial appeals system will effectively be deterred or denied a right of appeal by virtue of the structure. It
will affect the Joe Publics - the mums and dads. The suggestion of a more informal threshold or two-tier
approach will not give the level of confidence to appellants that the Government thinks it may. It will not allay
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the concerns of appellants looking for a swift and simple outcome. Under the current system, appellants can
elect how their matter will be heard. That choice will be taken away from them. When a case reaches the
tribunal, appellants will not know how it will be heard and whether it will be a level 1 or level 2 hearing. Level
1 is the more informal system and legal representation will be at the appellant’s choice. Level 2 will deal with
cases in a more complex way. The appellants will not know because the president of the tribunal has the power
to determine at which level a case will be heard. There is a view that the criteria for level 1 are inappropriate and
that the $250 000 guideline is far too limiting and a greater range of types of applications should be included.
This is an area that the Government is looking at changing. I will speak further on that. The appellant should be
given the choice of whether he wants a level 1 or level 2 hearing rather than have the president decide.
Appellants know that a level 1 process is very simple. It does not matter what the application is as the appellant
will take the risk and decide who will hear it and whether he will have legal representation. The choice will be
with the appellant. Some of the benefits of the ministerial appeals system can be reintroduced into the new
system.

Under the Bill, written submissions will be accepted if both parties agree. One of the advantages of the
ministerial appeals system was to allow parties to make written submissions. Parties could obtain formal
instruction on how the submission was to be framed and what it needed to contain. The written submissions did
not have to be as formal under the ministerial appeals system. Under the new system, mums and dads will be
disadvantaged because they will not know how to represent themselves if they do not want to pay for a lawyer.
Even if they do provide a written submission to the Town Planning Appeal Tribunal, they will probably seek
advice for which they will have to pay. People who live in rural and regional areas must be able to make written
submissions. If written submissions cannot be accepted, or if they are not agreed to by either party, those people
will have to either fly or drive long hours and stay in a hotel. The cost of that adds another inequity between
people who live in the country and those who live in the city.

The explanatory notes acknowledge the benefits of the ministerial appeals system, and the numbers of appeals
directed to the minister confirms that. The more simplistic processes that were promised as a result of the
restructure of the tribunal have not occurred; legal debate will continue. It costs money to talk to a lawyer on the
telephone, or for a lawyer to reply to a letter, and it also costs money to receive advice from a lawyer - that is
before one goes to the tribunal. Legal representation costs money. The process that has been put in place deals
primarily with matters of law. This Bill will prohibit mums and dads from appealing to the Town Planning
Appeal Tribunal. The process will be perceived as being more legalistic than the current system.

Ms MacTiernan: Can you explain that argument again?

Mrs EDWARDES: Perhaps the minister will listen to me instead of one of the government members. We will
discuss those issues in more detail at the consideration in detail stage. The appeal tribunal will be perceived as
being more legalistic if it is structured this way.

Ms MacTiernan: Why?
Mrs EDWARDES: Particular sections in the Bill deal with it.

Local councils will also be another difficulty. Mediation must be involved if matters are to be dealt with in a
more simplistic way; however, that is not provided for in the Bill, and I will talk about that later. The issue of
mediation in respect of local government has not been addressed. Neither the minister nor I have the answer to
that issue - certainly the Land and Environment and Court does not have the answer. In most instances under the
tribunal system, officers who represent local councils before the tribunal are not delegated with decision-making
powers; that does not occur under the ministerial appeals system. As a result, decisions that are made during
mediation are not final; they must go back to the local councils. The local councils recognise that; it is one of the
major factors for delays before the tribunal. That did not happen under the ministerial appeals system. Those
delays add a further cost burden that may not be of one’s own making. A process has not been provided to deal
with those delays.

Experiences in Western Australia and on the east coast show that it is unlikely that an appellant would not be
represented by legal counsel at a tribunal. Again, that is because of the complexities of the tribunal appeal
system. That may be only a perception, particularly when trying to sell the first tier as a simple non-legalistic
approach. Once the legal eagles are involved, it will bring some criticism of the tribunal appeal system.

Currently, there is a time delay between the last date of a hearing and the day that a decision is handed down. I
do not know whether the minister has details of some of those time delays. I have been told that there can be
delays of up to 12 months. Debate occurred in this Parliament about a previous member of the Industrial
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Relations Commission who did not make quick decisions; that is not acceptable because a decision delayed is
not justice. The processes to have the matters heard may be in place, but the processes to allow the decisions to
be handed down must also be in place. However, no time frames have been put in place under this Bill, and the
major stakeholders and the members of the public have a major concern that that may lead to delay.

Another issue that has been raised about the proposed structure and process is the criteria for an effective
tribunal. Many people believe independence should be contained in the structure and process; however, some
people question whether ministerial intervention will allow for complete independence. Another issue is
whether decisions will be transparent under the ministerial call-in power. Another issue is procedural fairness.

Ms MacTiernan: Compared with the Bill that you proposed when you were in government?

Mrs EDWARDES: We are talking about the minister’s Bill. If the minister wants to go back to our Bill, I am
happy to do that.

Ms MacTiernan: I presume your Bill set your standard. Is that correct?

Mrs EDWARDES: I am talking about what stakeholders have raised with me and with the minister. Let us get
back to the game before us.

I have mentioned that the criteria for an effective tribunal are transparency and procedural fairness. Another
criterion is accessibility. As I have indicated, the accessibility that is proposed under this Bill will prohibit
access by many of the mums and dads who currently have access through the ministerial appeals system. Other
criteria are specialist expertise, reasons for decisions, legal expertise, and efficiency. Efficiency will be the
critical element, and we should revisit this process in 12 months. The ultimate measure of this tribunal’s success
will be whether it is good for all parties, and whether its decisions are informed and are reached fairly and
quickly. Delay and cost are the two critical concerns that have been raised with the minister and me.

One issue that has been raised in this debate is that the criterion of ministerial involvement has not been met.
Another issue is that the Bill provides that the minister may call-in any appeal that is of state or regional
significance, and concern has been expressed that the words “regional significance” may be broad and wide-
ranging. Proposed section 18 deals with the representations to the minister. One issue is how that will be
determined and how broad and wide that will be.

A mediation process does not form part of the legislation and should be included. That process could be carried
out informally and internally by the tribunal; however, the more informal and internal the method of operation of
the tribunal, the less confident and certain will be the stakeholders and users of the tribunal.

I turn now to costs. Some of the delays in decisions being made by the Land and Environment Court, which
obviously lead to increased costs, are caused by the councils. I have already said that that can happen through
the non-delegation of decision-making power and the mediation process, or through expert witnesses not being
made available to the court. One of the concerns of the Land and Environment Court is that because everyone
wants to use the same expert, that expert is always busy. Perhaps that suggests how much of a business or an
industry has developed because of that process. My attention has been drawn to the costs involved in a simple
service station appeal - the developer’s costs totalled $250 000 and the council’s costs totalled $150 000. One of
the issues that stakeholders have is that because no damages or costs are awarded unless the appeal is vexatious,
some of the costs that are being bandied around in the system currently will be quite prohibitive to people who
have to decide whether to appeal. In the Land and Environment Court in New South Wales, the average cost of
a simple appeal - | have mentioned some of the matters that constitute a simple appeal - ranges from $10 000 to
$15 000. In the case of a local council, that cost does not take into account the time of the council planner. One
council in New South Wales defends about 90 appeals a year. That council’s costs add up to $1.4 million in
legal fees and expert witness costs. Therefore, appeals to the tribunal have proved to be an expensive exercise.
In New South Wales, local governments have complained about the costs associated with appeals; however, a
substantial number of those hearings involve third-party appeals against local government decisions. That is
another area of concern that has been raised. The New South Wales legislation defines no general third party
right of appeal, except in the case of designated development. However, the objectors can be heard and given
their day in court. The process provided for in this legislation appears to be similar to that process. However,
questions have been raised about who will have sufficient interest under the third-party submissions, what will
be their standing, and how will the Government deal with the issue of delay as a consequence of involving third
parties that has been raised in those hearings in New South Wales.

Ms MacTiernan: Do you know that third parties are basically involved now?
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Mrs EDWARDES: I know that the chairman of the tribunal - I think it was in a Busselton decision - has already
said that third parties should be heard.

Ms MacTiernan: Are you suggesting we no longer allow them to be heard?

Mrs EDWARDES: I am asking who will have sufficient interest; what will be their standing; will they be able
to lead evidence; will their submissions be subject to cross-examination; will their submissions be shared with all
the other parties in the appeal process; and what will their status be? The Victorian and New South Wales
systems, and the system currently in place in Western Australia, differ. Is the Government proposing to put in
place only the current practice in this State, or will it be wider?

Ms MacTiernan: What do you understand that practice is?

Mrs EDWARDES: I understand that third parties have a right to submit. However, I am not sure whether the
third parties should be only those who have had an involvement with the local council, or whether they should
also be those third parties who the local councils did not hear and should have heard. Also, I am not sure who
will make that decision. I am hoping to get an explanation from the minister.

Ms MacTiernan: The president will make that decision.

Mrs EDWARDES: That will not give any confidence to the people who will need to decide whether they will
appeal. No certainty will be put in place.

Ms MacTiernan: There is no certainty at the moment.

Mrs EDWARDES: At the moment, a person can decide to bypass the tribunal and go to the minister. That is the
whole point: people will no longer have that choice. Therefore, the system that the Government is proposing to
put in place is one that accommodates all interests, particularly those people who have been using the ministerial
appeals system. I am pointing out to the minister what the problems are likely to be, and what are the concerns
of all those people.

Ms MacTiernan: At the moment, if you put in your ministerial appeal, you do not know who the appeal’s
convener will talk to or who the appeals committee member will talk to. The convener and the committee
member can talk to anyone. They can also take submissions without telling people that they are taking those
submissions.

Mrs EDWARDES: However, they are not paying expert witness costs or for lawyers. Therefore, the system that
the Government is putting in place is of a different level. If the minister does not understand that, she has a
major problem because it will exclude -

Ms MacTiernan: I don’t think you have analysed what is going on at the moment.
Mrs EDWARDES: I have analysed it in some depth. I am not sure that the minister has read it in full.

Another issue of concern is hardship versus compassion. Hardship is provided for in the legislation. I am not
sure which definition of “hardship” will be used in the legislation. A response from the office of the Minister for
Planning and Infrastructure quoted a dictionary definition of “hardship”. I thought that the definition would
come from past cases concerning planning matters, in which it has been determined, rather than just looking up
the definition in the Oxford Dictionary. 1am not sure that it even came from the Oxford Dictionary, because the
source was not identified.

Another issue that will differ between the ministerial appeals system and the new process concerns other matters
that can be taken into account - those of merit or compassion. The Minister for Planning and Infrastructure
recently determined a case concerning a proposed subdivision in the Shire of Capel. She rejected that appeal.
This issue quite properly fell within the ministerial appeals system. The minister rejected the appeal on the basis
that it fell outside the town planning provisions of the Shire of Capel and she said that the Shire of Capel could
deal with the matter. Yes, it could, but it would create precedent and be at an added cost, not only for the local
community, but also for the individuals concerned and the shire. The shire did not wish to go down the
precedent path. It was happy to support -

Ms MacTiernan: That is right. It wanted erratic decisions to be made by the minister rather than any -

Mrs EDWARDES: No. This was a classic example of the minister avoiding making a real decision.
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Ms MacTiernan: No. I made a decision. I could have made the easy, populist decision that ignored the proper
planning of the area, but I chose not to do that because it would create precedent. There cannot be a situation in
which it does not create precedent.

Mrs EDWARDES: This would not have created precedent.
Ms MacTiernan: Why not?

Mrs EDWARDES: It was going to be a one-off. Everyone supported this proposal because of the
circumstances, which included a disabled daughter and grandchild. As such, it was appropriate.

Mr Masters: The situation that the member for Kingsley and the minister are discussing occurred in my
electorate. I can assure the minister that there was strong community and other support for it.

Ms MacTiernan: 1 am not disputing that. Provision should be made in the town planning scheme to allow
decisions such as that. What I have said -

Mrs EDWARDES: One-off allowances are not made in town planning schemes. That was the whole point of
this exercise. The ministerial appeals system was effective in cases such as this.

The other issue that involves the question of hardship concerns the creation of the arbitrary threshold. Again,
there does not appear to be much logic to that. The $250 000 threshold is a major issue. The minister has said
that no-one will know who the individual determining the matter will be. It is a simple process to create a level
of certainty and confidence in the system by ensuring that when a notice is sent out, the person is told under
which tier the matter will be considered, who the matter will be heard before or a date on which that decision
will be made. It is a simple process to fix. The minister should not defend that. She should listen to the
concerns that are being raised and consider how to address them. They can be addressed very simply.

A critical issue is the less than $250 000 threshold. People believe that it is far too low and will put far too many
appeals in the second tier than was anticipated. I have been told that the minister is already looking at changing
that in the rules. Is that the case?

Ms MacTiernan: I am prepared to consider a submission that has been made that a single dwelling be improved.

Mrs EDWARDES: A single dwelling on its own may not be appropriate. That may not deal with the issue of
putting far too many matters into the second tier.

Ms MacTiernan: Hang on. You were talking about mums and dads. Are you talking about mum and dad
subdividers?

Mrs EDWARDES: What if it is a four lot instead of a three lot subdivision?

Ms MacTiernan: The member for Kingsley should be sensible. Look at the Supreme, District and Local Courts.
Some people might argue what is magical about a $50 000 payout? Why does one case go to the District Court
and another to the Local Court? Those cut-off points are always chosen. There is nothing magical about them.
It is the way that the legal system has been organised for the past 400 years.

Mrs EDWARDES: It does not mean that I am not being sensible because I am raising issues that have been
raised with the minister as well as with me. The next time the minister interjects she will tell me to grow up, or
she will use some of the other comments that she uses when people do not share her views.

Ms MacTiernan: There will always be debate about where the mark is set.

Mrs EDWARDES: The minister is defending her position, but she should at least give me the courtesy to put
some of the concerns that stakeholders have raised with me on the record. The minister will soon have an
opportunity to defend her position. She should allow me to do what I have been asked to do and what the
Opposition believes in.

Ms MacTiernan: I am not stopping you.

Mrs EDWARDES: Thank you. Ireceived a response from the minister’s office and it is appropriate to put it on
the public record. When can members expect to receive a copy of the draft tribunal rules, particularly given that
they put in place the operation of the tribunal and will probably address many of the concerns raised by
stakeholders? The time frames for determining applications will probably be included in the rules, as they are in
the Land and Environment Court of New South Wales. Delivery of services in rural areas is a critical issue.
When I spoke to local councils, developers and builders in several regional areas, the major concern was the cost
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of putting someone on a plane and accommodating them overnight for a hearing. That may happen on more than
one occasion if mediation is involved. How will the delivery of regional services be addressed? I know that in
the past, provision was made within the ministerial appeals system to go on site. I take it that the tribunal may
do this. Is there a process for dealing with appeals in country or regional areas on a regular basis, so that those
matters can be dealt with at a reduced cost to local councils, builders and developers?

While I may know the answer to this, the maximum penalty and the daily penalty must be addressed and put on
the public record. The other issue concerning proposed new section 10 is that of the direction for stop work
orders. Although local governments support this wholeheartedly, a stop work order on a $30 million or
$40 million development for a minor issue such as the size of a window could potentially create a situation in
which liquidated damages are sought, which will outweigh any benefit that might be achieved through the
change of the size of a window. As such, the suggestion has been to provide for an order for a stay of
proceedings, but there is no head of power under the current Bill to allow that to occur. If that is the minister’s
proposal, a head of power must be provided. If the minister does not propose to do that, the Opposition wants to
hear exactly what will be done. No-one knows whether an appeal will take two, four, six or 12 months, because
no-one has any understanding or knowledge of how the new system will operate or how timely it will be. How
will the minister deal with those situations in which a stop-work order is potentially expensive and is of a minor
nature?

The Opposition would like to know how “hardship” will be defined. Rather than the ordinary dictionary
definition, how is the term normally defined within planning proceedings? The other issue concerns proposed
new section 18(2), which deals with the extent to which someone must be aggrieved before he or she can make
representations to the minister. How is that to be used, and clarified? The principal registrar will not only have
the function of the executive officer to the tribunal, but also will be one of its senior members. What will his
role be? Are the president and members to be full-time or part-time, and how will this be determined, and when?
In particular, a determination must be made on whether the role of the president is to be full-time or part-time. A
provision is included in the Bill to allow the exclusion of legal representation if agreed to by the parties. If legal
representation is excluded, this could offend competition principles. What system has been put in place to
ensure that simple, minor issues can be dealt with very quickly? One proposition that could have been
developed was a ministerial appeals system to be dealt with through the delegated power of the president or
another member of the tribunal. It would not become a tier 1 matter. It would still be dealt with, but the
minister would be substituted, while all the other aspects of openness, reasons for decisions, and sharing of
documents would be preserved. A far simpler process than the tier 1 category could have been put in place, but
that can still be done, even with the tier 1, through the rules of the tribunal. This is another reason for the
importance of the rules of the tribunal as proposed in this legislation.

What is the status of those with a “sufficient interest” under clause 57? Can they lead evidence, or be cross-
examined? Where legal representation is not supported by an appellant, an industry develops for other forms of
advocates, generally not legally qualified. Consideration should be given to a code of standards for such people,
who will represent others before the tribunal. While it may be a friend or a relative representing appellants in
some cases, in others appellants may pay sums of money without getting the level of r